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TERRORISM (EXTRAORDINARY POWERS) AMENDMENT BILL 2018 

Second Reading 

Resumed from 15 March. 

MR P.A. KATSAMBANIS (Hillarys) [10.04 am]: I rise to speak on this Terrorism (Extraordinary Powers) 
Amendment Bill 2018 as the lead speaker for the opposition. This is a very important bill, one that will help expand 
police powers to enable them to properly respond to any terrorist or suspected terrorism incident in 
Western Australia. This bill has a significant history and I will talk about that in a moment. I want to indicate at 
the outset that the opposition certainly supports this bill. We support it on the basis that we believe preparedness 
and responsiveness to terrorism incidents or suspected terrorism incidents ought to take a bipartisan approach. 
There should be no Liberal or Labor, left or right in, first of all, making sure our authorities are prepared for 
terrorist attacks and then responding to both the attack and the humanitarian response that follows any such attack. 

Make no mistake, terrorist activity of any type is an attack on our way of life, and we all come into this place 
wanting to make Western Australia and Australia an even better place to live, not to have our way of life or our 
lifestyle destroyed by a series of attacks from people who do not like Western Australia, Australia or our way of 
life. That is why responses to these areas should be bipartisan. That does not mean they should avoid scrutiny. In 
fact, these new powers require more and higher levels of scrutiny to make sure we have them right and to make 
sure they are commensurate with a threat and are not in themselves an attack on our way of life but an attempt to 
continue to preserve it going forward. We support a bipartisan and consultative approach in this critical area that 
requires executive government in particular to consult with the stakeholders, obviously with the police and 
certainly with the police officers who are subject to the powers that are being introduced in this bill, the police on 
the ground in particular. We can imagine that people such as the Police Union of Western Australia and the like 
would be among the people consulted at a very early stage of the drafting of this sort of legislation to make sure 
they are on board. Obviously, liaising with the opposition is an important part of getting through the parliamentary 
process as speedily as possible so that our police can have these powers. 

Although we support the bill and the powers that the bill will provide to our police officers in these extraordinary 
times to deal with extraordinary circumstances, we have to express some concern about the procedure followed by 
the government. As the bill was drafted, the vast majority of the provisions in the bill arose from concerns about 
the lack of clarity of police powers that arose from the Lindt cafe siege in Sydney a few years ago. They were the 
subject of significant commentary and recommendation by the New South Wales Coroner, Michael Barnes, in his 
report into the aftermath of the Lindt cafe siege when two innocent hostages were killed as well as the terrorist 
himself. I and the opposition certainly would have expected that, in drafting these new powers, which in some 
ways flow on from powers already introduced in New South Wales and being introduced in Victoria, there would 
have been broad consultation with the most affected stakeholders. Unfortunately, it appears from what has 
happened since this bill was introduced that that consultation did not flow through to the police officers on the 
ground as represented by the Western Australian Police Union. After this bill was introduced, the police union 
alerted the minister, the opposition and the general public to its concerns about how some of these powers would 
operate in practice and particularly its concerns that the legislation as it was presented to this house at the second 
reading would leave police officers who acted on what they thought were lawful instructions exposed to potential 
legal liability in this very serious area. The union made a series of recommendations. It is interesting to note that 
the minister and, obviously, the government that she is a part of have accepted the vast majority of those 
recommendations. That acceptance is noted by the seven amendments that the minister proposes to move during 
the consideration in detail stage. These amendments have been proposed even before we have had a chance to 
debate the substantive bill in the house. The substantive bill contains seven clauses, so in the interregnum period 
between when this bill was introduced to the house and now, the government has determined that it needs to make 
seven amendments to a seven-clause bill. 

I raise this matter not because we oppose the bill or the amendments. We support the bill. Had the government not 
chosen to bring in these amendments, the opposition would have been strongly minded to bring in the amendments 
because we think they make the legislation better, particularly in protecting our frontline police and the police in 
specialist operations groups who may have to confront terrorists in the future and need these powers, firstly, to 
clarify what they can do and, secondly, to ensure that they can use appropriate powers to better protect the people 
of Western Australia than they can today under the existing law. I will talk about that in a moment. 

The reason I raise this concern and this process today is that the very fact that the minister and the government had 
not taken on board the concerns of the police union before the bill was introduced highlights that perhaps they are 
not as concerned as we and the general public are about a cooperative approach. The minister came into this place 
and tabled the bill basically as a sermon from the mount. There was very little, if any, consultation with the police 
union. I think there was consultation with the police union about the nature of the bill and the powers to be 
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introduced by the bill. I am pretty sure that that consultation occurred, but certainly there was no ability for the 
police union to scrutinise the bill before it was introduced. 

As I said, I am very glad that the minister has accepted a lot of the recommendations and has brought these 
amendments to the house. But had the minister and the government engaged in broader consultation and brought 
in the police union before the bill was tabled, it would have avoided the need for these amendments—the 
amendments the government has proposed to its own legislation even before we have debated the substantive bill. 
I hope that it is simply an oversight and that, in the future, the government properly consults all the affected 
stakeholders in this very difficult area and allows them to have their say on not just the principle, because we all 
support the principle of these extraordinary powers that will be given to police, but also the actual legislation so 
that there is no doubt that it is thorough and complete. If this bill had been passed without the amendments that 
will hopefully, through the debate in this place, be made to the bill, it would have been flawed. It would have 
exposed police officers to the threat of not being properly covered in, I accept, highly unlikely circumstances—
extraordinary circumstances perhaps. The entire area of terrorist activity is both very uncertain and extraordinary. 
If there is a gap, even if it is less likely than more likely that that gap would ever come into practice, we need to 
cover it at the outset, and that is what the amendments will do. I certainly commend the minister for listening to 
and engaging with both the police union and the opposition and for ensuring that these amendments are brought 
before this place. I just hope that in future, in this critical area, the consultation process happens before legislation 
comes into this place. As we know, there are other processes to use for broader consultation if we want to introduce 
legislation. The tabling of the legislation in this place for debate ought to be done after the legislation is as good 
as it can be. Hopefully, today as we go through the bill in this place, and then as it goes through the other place, 
we can make this legislation as good as it can be. 

The provisions of the legislation will provide greater certainty and protection from criminal liability for police if 
they are required to use force, including lethal force, in response to a terrorist act or a suspected terrorist act. As 
I outlined earlier, the gap—I like to call it a gap; not everyone calls it a gap—in the powers that police have in 
hostage siege situations related to terrorism was clearly identified after the Lindt cafe siege and, as I said, was the 
subject of significant commentary, findings and recommendations in the coroner’s report into that siege. Although 
those recommendations are certainly not binding on our jurisdiction, because that was the New South Wales State 
Coroner’s report, it is good to see that they have been picked up. I know that the Western Australia Police Force, 
right from the commissioner down, has done a lot of work in this area. The government has done the work and 
now it has done the consultation that I spoke about earlier to introduce similar powers in Western Australia. 

The current law in Western Australia allows police to use lethal force either in defence of another or in 
self-defence. That is the law at the moment, and it has been used for many years by the Western Australian police. 
The powers are contained in section 16 of the Criminal Investigation Act 2006, as well as chapter XXVI of the 
Criminal Code.  

Of course, the gap was identified in the Lindt cafe siege in Martin Place in Sydney, where the police were aware 
that a gunman had taken hostages. They were clearly aware of who the individual was and, from both his history 
and from his actions on the day, including putting up paraphernalia and banners—I hesitate to use the word “flags”; 
I think flags are reserved for sovereign states—identifying him with the cause of ISIS, it was very clear that it was 
at least a suspected terrorist act, if not an actual terrorist act. However, although the police may have had snipers 
and other police gunman around the building in that siege situation, they were unable to identify an imminent 
threat that meant they could defend another person, or an imminent threat that this man was about to shoot at the 
police so that they would be legally covered if they shot back. The coroner, Mr Barnes, afterwards recommended 
that police powers should be expanded to allow the use of pre-emptive force in limited circumstances. 

That is what this bill is trying to cover: how do we protect police officers to use pre-emptive force to quickly end 
these types of sieges and to reduce the risk that a siege will end up creating more victims than it otherwise would? 
We are introducing a series of powers. These powers will rely on a declaration from the Commissioner of Police that 
he is reasonably satisfied that the police are dealing with a terrorist act, and that—it is not either/or, but both—he is 
reasonably satisfied that a coordinated approach is required. The commissioner in these circumstances can specify 
a particular location where such a coordinated response is required. He may name a person or he may name a vehicle. 
We know that, in practice, these attacks take various forms. A coordinated response would be very difficult in 
a situation involving someone driving through a street, as has happened in London and other cities; it has happened 
in Melbourne twice on recent occasions. Neither of those were identified as terrorist acts, but clearly they were acts 
calculated to cause maximum damage to the general public, and we are here to protect the general public. 

In those sorts of spontaneous circumstances, the response is spontaneous; it is probably unlikely that these powers 
would be used. They are more likely to be used, as I said, in a siege context, when there is some passage of time 
during which police can assess what the situation is about. They could also be used to name a particular person or 
vehicle in situations in which someone has conducted terrorist activity or is suspected of being about to conduct 
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terrorist activity, and they are still on the run—that is, they are mobile; we know they are moving around, either 
by themselves or in a vehicle or whatever. Those would be circumstances similar to those of the Boston bombers. 
The bombing was conducted, there were mass casualties, and the bombers were not apprehended at the scene; they 
effectively went on the run. In those types of circumstances, the police could identify the actual person or a vehicle 
so that the order would apply to those people. We know in the case of the Boston bombers that unfortunately, 
during their time on the run, they subsequently killed a law enforcement officer and created even more mayhem 
than their original bombings created. Once the commissioner has made that determination, he must notify the 
officer-in-charge at the incident and also notify the minister. I think that is appropriate. We need clear 
communication and cooperation. We need our senior police and the executive arm of government to be informed 
in these circumstances so that everyone is on the same page. 

Because of the moving nature of this type of threat, the commissioner can make the order orally at the time. The 
opposition has no problem with that. However, the bill requires that the commissioner must put the order in writing 
as soon as is practicable, and within six hours. There is a dual issue there—as soon as is practicable, but no longer 
than six hours after he has made the oral determination. Once the commissioner has made the declaration, police 
can exercise the powers contained in proposed section 21F. That proposed section authorises police, once the 
declaration is made and they are responding to a declared incident, to use the force, including lethal force, that 
they believe on reasonable grounds to be necessary to defend a person threatened by the incident, or to prevent 
a person from being detained, or to end the detention of a person. The powers broaden out beyond the simple 
powers of defence of another or self-defence that are contained in our current law. Circumstances relevant to the 
provision covering the prevention of a person being detained or the ending of the detention of a person could be 
very similar to the circumstances of the Lindt cafe siege, in which people were taken hostage. Although sometimes 
the police had a clear line of sight of the terrorist, they unfortunately did not have the clarity of powers to take that 
terrorist out at that time. This is a clear expansion of the powers of police to use force, including lethal force. These 
powers are limited to terrorist activities, which I will get to in a minute. It is limited to an act that is either confirmed 
to be a terrorist act or suspected of being a terrorist act; the powers do not go any broader than that. 

In limited circumstances in which either the office of the Commissioner of Police is vacant, the commissioner is 
on leave or the commissioner is otherwise unavailable to exercise the powers he has under this legislation, the 
commissioner is given powers under proposed section 21H to delegate those powers. I think that is critically 
important, because commissioners could be out of the state and the office could remain vacant, or they could be 
on leave; there could be many reasons. We know this from the bitter experience of the bushfires in Victoria in 
2009 that became known as the Black Saturday bushfires. For a significant period of time during the incident, the 
then Chief Commissioner of Victoria Police, Christine Nixon, was completely uncontactable. There were 
suggestions that she had her phone turned off; I do not know if that is true or not, but she was certainly 
uncontactable to be briefed on what was going on and for her to exercise her powers and give orders to police 
officers in that emergency situation. Covering that off is critically important because we have that recent 
experience in which there was a gap and police were unable to respond as fully as they otherwise would have 
because the commissioner could not be tracked down. 

Dr A.D. Buti: You should be careful not to slur police commissioners, because there might have been something 
about a former police commissioner in the WA bushfires, too. If you don’t know, you shouldn’t say it. 

Mr P.A. KATSAMBANIS: As I said, I highlighted the information that is on the public record. I think I tried 
very hard and succeeded in not slurring anyone. I spoke about the clear unavailability —  

Dr A.D. Buti: You said there was talk that she’d turned it off. 

Mr P.A. KATSAMBANIS: — and that there have been suggestions that are in the public realm. I said there were 
suggestions. I do not know what the circumstances are because we need — 

Dr A.D. Buti: Why didn’t you bring up the suggestions about the former police commissioner here and the 
Kelmscott bushfires? 

Mr P.A. KATSAMBANIS: Look, I am going to take up your interjection and I will tell you why. 

Dr A.D. Buti: Go for it. 

Mr P.A. KATSAMBANIS: We hope we never, ever have to use these powers. But if we need to it will be because 
of an imminent threat to the lives of the general public of Western Australia, with the potential for serious numbers 
of victims—mass casualties, as it is often explained away. We need to make sure that our powers are as strong as 
possible. There have been clear examples of gaps in the past. I am not in any way ascribing blame; I am identifying 
a high-profile incident when the police commissioner was unavailable to make decisions and deliver the orders 
required for the police to use all their powers to respond to an emergency situation. 

Dr A.D. Buti: Why didn’t you use a WA example? 
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Mr P.A. KATSAMBANIS: So there is a clear example. That incident resulted in mass casualties. That is why 
I put it on the record. I am certainly not slurring anyone; I am not questioning the issue in any way. I said there 
were suggestions that the phone might have been turned off. There can sometimes be very good reasons why 
people turn off their phones. I do not know whether that was the case, but that is what is on the public record. It 
would be totally incomplete for me to mention that without mentioning all the information on the public record. 
The police can use this force in very, very limited circumstances. That is where the issues arose in relation to the 
gaps identified by the Western Australian Police Union almost immediately after it became aware of this 
legislation, which was when it was tabled in this place. 

Proposed new section 21E of the Terrorism (Extraordinary Powers) Amendment Bill 2018 provides that the police 
commissioner may revoke a declaration that he made around a terrorist act. He can revoke it at any time if he so 
wishes on his decision-making, without being fettered or without limiting that complete power. It provides also 
that if no further police response is required on the declared incident, the commissioner can again revoke the 
declaration. After doing so, the police commissioner must notify the officer in charge of the police officers 
responding to the declared incident that the declaration has been revoked. It is exactly the same as the process in 
notifying the police that an order or declaration has been made. He must notify the officer in charge. That is 
provided for in proposed subsection (4) ) , which states — 

If the police officer in charge of the police officers responding to the declared incident becomes aware 
that the declaration has been revoked, the police officer in charge must notify the other police officers of 
the revocation. 

So far so good. But the gap identified was in the timing. A police officer has been given a particular order. They 
might be in a particular place such as up on some scaffolding—these are tactical response officers; specially trained 
officers—ready to take out the terrorist when they can get a clear line of sight. They might be in a mobile situation, 
as I described, looking for a particular perpetrator who might be on a vehicle or on foot or whatever. There might 
be some gaps between the time the commissioner makes the revocation, finds the officer in charge—obviously the 
officer in charge is giving orders at the time, hopefully supervising the scene from a control room or a control 
point—gets that message to the officer in charge, and then the officer in charge gets the message across to his 
officers. This is split-second decision-making, and the coverage for the police officer who actually is charged with 
using the force, including lethal force, must be complete. Foreshadowing that the minister is going to move an 
amendment introducing proposed new section 21EA about the requirement for the revocation to be in writing, 
I think that is a substantial and good amendment. 

Then it flows on to the further provisions that relate to when a court orders a declaration by the commissioner to 
be revoked and invalid. The bill will give the court power to find that the commissioner’s action was not validly 
made. That raises the question—I am not sure whether the minister will be able to respond to this today and I am 
not sure we can guess all the circumstances—of who would bring a court action in these circumstances; and, if 
someone did bring a court action, on what grounds would they bring it, but — 

Mr W.R. Marmion: A terrorist. 

Mr P.A. KATSAMBANIS: Yes, the terrorist or his mates march up to court. 

Mrs M.H. Roberts: The terrorists might say they are not actually terrorists. 

Mr P.A. KATSAMBANIS: Yes, exactly. I can see some circumstances in which that could be appropriate. 
Obviously, the longer a siege takes the more likely it is that someone might put up their hand and, as the minister 
said in interjection, say, “This was not a terrorist act. This was something completely different, so police please 
stand down and remove the declaration.” So I see the logic behind. I see it as sort of a cover-all. 

But, again, this is about the line of communication from the making of the court order to its communication. 
I imagine that in these actions the commissioner might be in the court, but perhaps he is busy dealing with the 
incident. The court order needs to be communicated to the commissioner, the commissioner needs to communicate 
the court order for revocation to the officer in charge, and then in the circumstances I described earlier the officer 
in charge needs to communicate it to the actual police officers tasked with using the in some cases lethal force. So 
again there could be split-second gaps. But in these circumstances a split-second decision is made when officers 
can get a line of sight to remove the threat as quickly as possible. I think the minister’s proposed amendments will 
cover that off. This issue was of particular concern to the police union, and I am glad the minister took it on board 
to ensure that the legislation is as complete as possible and offers complete protection to our police officers who 
have to act to exercise the powers contained in this legislation. The minister has a couple of other minor 
amendments that I am sure we will discuss during consideration in detail, but they are important. 

The other area that this bill covers, apart from this particular declaration, is with regard to the power of the 
Commissioner of Police to appoint special officers. It is a modernisation and slight expansion of the existing 
powers. The WA Police Force operates in conjunction with authorities from other jurisdictions, and in terrorist 
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instances there is always a blurring of lines between the roles of the federal police and state police. Clause 7 of the 
bill seeks to amend section 31 of the act to give the police commissioner power to appoint special officers. Those 
special officers can be a member of the Australian Federal Police, a member of the police force of another state or 
territory, a sworn employee of the New Zealand Police or a law enforcement officer of a foreign jurisdiction 
prescribed for the purposes of this subsection. They are quite broad powers but they may be necessary. The 
commissioner may need to bring a police officer in from Indonesia or from Interpol for certain circumstances, and 
they will be given the powers of special officers, which are basically analogous to the powers of the 
Western Australian police. We support that provision and have no problem with it, but it was identified that these 
sorts of points can be questioned in courts, and the validity of these appointments may sometimes be questioned. 
The WA Police Union identified a gap, and I commend it for its thorough work in assessing this legislation, 
because obviously it is legislation that is critically important to its members—our police officers out in the field. 
It was identified that there might be a slight gap in communication. If a special officer’s appointment is found to 
be invalid for any reason, including that the notice of appointment might not have been complied with and right 
across the gamut of things, that officer is clearly covered by the same protections as Western Australian police 
officers for the time that he was exercising the powers in the belief that the powers had been validly conferred on 
that officer, and, also, in a situation in which they act between the declaration of invalidity and when they find out 
about it. I think that covers the field in that area. It gives special officers the same protection from criminal 
responsibility that the Western Australian police have when they are acting as special officers of the 
Western Australia Police Force, and it also gives them the ability to use all the functions of police officers, and 
that extends through to the civil liability protection that Western Australian police officers have. It completes it 
and makes the legislation better. We will discuss it, as I said, at the consideration in detail stage. 

Overall, we support this legislation. We certainly support the amendments. Perhaps consultation could have been 
better and I think the minister and the government have accepted that fact because they have come in with seven 
amendments to the seven clauses of the bill. We in the opposition think that by passing the bill and the amendments, 
we will give our police officers the powers that they need in these extraordinarily difficult times when they have 
to not only confront the ordinary run-of-the-mill local criminals, thieves, burglars, murderers, sex offenders, drug 
dealers and the like, but also be our first line of response to any terrorist or suspected terrorist incident, and that is 
good. It is clear from the reading of this legislation that these expanded powers being given to police to deal 
effectively with siege and hostage situations, and also situations in which criminals are on the run, may also have 
application in protecting particularly vulnerable people and the general public in areas beyond terrorism. It is 
a debate for another day, but it is something that we should contemplate as legislators. We are giving police extra 
powers to take out a suspected terrorist who is holding hostages to ensure that, firstly, no harm occurs to those 
hostages, and, secondly, no harm occurs to the general public more broadly. Tick—that is great. We can think of 
circumstances—sieges in domestic disputes, for instance—in which there might be a gunman who is not a terrorist 
but is a real threat to both hostages within that domestic situation, and perhaps the general public if the gunman 
starts sniping out the window or such things. We can think of the circumstances—thankfully, they have not 
occurred in Western Australia to this extent—of the 1987 shootings in Hoddle Street in which the perpetrator, 
Julian Knight, was clearly not a terrorist. There was no evidence to suggest his activities were terrorist related, but, 
again, there was mass danger as he shot at cars and passers-by for a significant time. In the end, the police cornered 
him and decided at that time, in split-second decision-making, that they did not have the power and authority to 
shoot at him because of the circumstances of his apprehension. It probably put them at greater risk, but, in the end, 
he was apprehended. However, during the shooting period, when he was lining up the cars driving up and down 
Hoddle Street, we could see how these powers could apply. 
We could also see how these powers could apply in the circumstances I described, such as the Boston bombers, who 
were on the run, but also in circumstances in which a dangerous criminal, an armed criminal, is on the run but is not 
a terrorist. They may be a murderer, a psychopath or someone who wants to exact harm to someone else. We can 
see how in the future there might be a framework in which these powers can be expanded beyond terrorist situations, 
but always with that reference point that they need to be appropriate to protect innocent victims caught up in 
someone’s nefarious activities, or the general public more broadly. It is a debate for another day. I am not suggesting 
we pick this up and carbon copy it across policing beyond terrorist acts, but it is something that we can consider in 
the modern context. These powers of policing come from the nineteenth century and have been codified over time 
and slightly expanded. We are not in the nineteenth century; we are in the twenty-first century. We have criminals 
using high-powered firearms and with access to bombs and other weapons and we should make sure our police have 
the strongest possible powers with the right protections around those powers in order to protect our community. 
I want to raise the issue of terrorism as it relates to Western Australia more generally. The national threat alert is 
at probable across the whole of our nation. It is not probable in Sydney, western Sydney, Melbourne, south eastern 
Melbourne or Goulburn; it is probable across the whole of Australia. That threat is equally as probable here in 
Western Australia as it is in any other part of Australia, so it concerns me greatly when I sometimes hear 
comments—I know I am not taking the pot, but the Premier himself has said it—that we are less of a target than 
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the rest of Australia. I do not accept that. I strongly fear that if that idea that we are less of a target takes hold, it 
will lead to complacency in this area of terrorism. It would lead to an approach of, “She’ll be right; it’s really 
someone else’s problem.” I know our police do not take that approach. I know our police liaise with their federal 
and interstate counterparts. They share intelligence. They work really hard in this area. Perhaps they need more 
resources. Hopefully they get more resources in the budget coming out later today, so that they can be fully armed 
to identify threats before they happen. 
The member for Armadale often asks me why I do not use Western Australian examples. I ask him and everyone 
else: how many Western Australians who were there to watch the West Coast Eagles play in the grand final would 
have been harmed or killed had the 2005 plot to bomb the Melbourne Cricket Ground succeeded? The plot was 
foiled and the perpetrators were arrested and then tried in secrecy. I have views on that—not positive views, mind 
you. Mr Benbrika and his crew were tried, convicted and jailed for a very long time. We know that the best way 
to protect the public from terrorist acts is to empower our police—the Western Australia police, the federal police 
and everyone else working in this space—with proper resources so that they can identify threats before any 
incidents occur. That should be our primary focus. We should never take our eye off the ball. We should not be 
complacent. We should not say that we are less of a target. 
Unfortunately, history tells us that Western Australia and terrorism go hand in hand. The only person convicted, 
and whose conviction stood on appeal, in Australia’s first terrorist act was a Western Australian. I am referring to 
the Hilton hotel bombing in Sydney in 1978 during a Commonwealth Heads of Government Meeting. The 
bombing was identified as being perpetrated by the Ananda Marga sect. Mr Evan Pederick, who I believe is back 
in Western Australia and is or was an Anglican priest—I wish him luck; he has obviously been reformed and is 
a productive member of our society—admitted that he had carried out the bombing. He grew up in 
Western Australia, I think in the wheatbelt somewhere—it might have been in Narrogin. He certainly grew up in 
Western Australia and is now back in the community here. 
“Jihad Jack” Thomas was the first Australian convicted under the federal anti-terrorism laws introduced after the 
horrific 9/11 attacks in New York. I should say in the United States, because the 9/11 attacks were not just in 
New York—they were also in Washington at the Pentagon and the like. I think one of the planes fell in 
Pennsylvania, from memory. “Jihad Jack” was the first Australian convicted under the new, stronger anti-terrorism 
laws. He is a Western Australian—he grew up here. He is someone who was radicalised very, very quickly. He 
went from being someone of no interest to a serious player in terrorist activity overseas. Shayden Thorne is the 
brother of the perhaps more well known Junaid Thorne. The Thorne brothers grew up in Perth and hold Australian 
passports. Junaid returned to Perth later in life, but I do not think he is living here anymore. His brother, 
Shayden Thorne, was jailed in Saudi Arabia on terrorism-related charges. Again, this is another person with strong 
links to Perth who was involved in terrorist activity. 

I would go as far as saying that—I am trying to find the right word—the sick and awful arson attacks that 
Jack van Tongeren committed many years ago here in Western Australia were clearly racially motivated. They 
were targeted primarily at Asian-owned businesses, as well as an unrelated theft to get him more money. His 
primary concern was to attack Asian-owned businesses. I would imagine that that sort of activity today would be 
suspected terrorist activity. We can always debate that—we could debate that forever—but I think his activity 
would fall closer to terrorism today. Back then there was not as much awareness of terrorism. 

We also know that Western Australia has been used as a staging post for attacks. The Tokyo sarin gas attack in 
1995 was carried out by a Japanese doomsday cult, Aum Shinrikyo, which has its own thoughts and beliefs. It 
identified Western Australia and bought a station here—the Banjawarn station. Everyone here knows that I am not 
an expert on Western Australian geography, but I think it is out Leonora way. These people conducted the Tokyo 
sarin gas attacks in 1995. 

Mr W.R. Marmion: It is up near Kalgoorlie. 

Mr P.A. KATSAMBANIS: Kalgoorlie; okay. That station was used as a testing ground for sarin gas. Apparently 
they tested it on animals at that station—horrible, terrible stuff—to make sure that it worked, so that they could 
use it against human beings in Tokyo. The stories are that the reason they bought this station in particular was that 
they believed they could search for uranium and could then use that uranium to acquire their own nuclear weapons. 
That sounds fanciful, but they clearly had the technology to manufacture sarin gas and built a facility to 
manufacture it. Perhaps, had they not been caught, their fanciful ideas may have been carried out one day. 

I raise all these incidents to show two things. The first is that the links between Western Australia and terrorism 
are ongoing. The other thing I want to highlight—I want to make this very clear—is that terrorism is not inherent 
to a particular cause, faith or religion. We know that Islamist terrorism is a real and live threat both in Australia 
and overseas, but Islamist terrorism is not Islam, and we need to clarify that. We also know from sad experience 
here in Australia that terrorist acts are not confined to Islamist terrorists. We should never take our eye off the ball. 
There were two Turkish consulate attacks in Australia. The first attack was in Sydney in 1980 and was the shooting 
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of the Turkish consul general and one of his bodyguards, and then in 1986 there was an attempted bombing of the 
Melbourne Turkish consulate, in which the bomber himself died. The mob who claimed responsibility for both 
those attacks—there was clear evidence, particularly from the dead bomber they found in Melbourne, that they 
had good reason to claim it—was the Justice Commandos of the Armenian Genocide. That is not Islamist terrorism. 
I will not bother about van Tongeren, because we can argue until the cows come home about whether his actions 
would be considered terrorism today. The Japanese doomsday cult with the sarin gas attacks was certainly not 
Islamist. It had its own view of this apocryphal religion that combined the best of all religions, but it was 
a doomsday cult. Did I mention Ananda Marga and the first terrorism attack in Australia? That clearly was not 
Islamist. It not only had a weird mystical belief system, but also was keen to overthrow the Indian government and 
take over the running of India. 

Terrorism comes in all forms and from all sorts of causes. From bitter experience here in Australia and overseas, 
we know that it is very easy today to radicalise people who fall into a cohort that may be radicalised. A lot of focus 
is on Islamist radicalisation, but let us not take our eye off the ball and pretend that it is the only form of terrorism. 
Let us also not smear communities. Islamist terrorism does not mean people of Islamic faith in Australia or in 
other countries are bad people. There might be one or two bad eggs among them, just as there are plenty of bad 
eggs in the general community, such as murderers, sex offenders and all sorts of criminals. The existence of the 
Justice Commanders of the Armenian Genocide does not mean that every person of Armenian heritage supports 
that mob, let alone has any association with it. We know that plenty of wonderful Armenians live in Australia and 
do good work right across the country, including in WA. It is the same for every group. The vast majority of the 
people who joined Ananda Marga believed in its mysticism and I am sure that the vast majority of adherents of 
Aum Shinrikyo believed in the mysticism it offered, and not in putting sarin gas into the Tokyo subway. 

I highlight that to show that the threat and the need for these powers is real. We hope they never have to be used. 
However, we must be totally prepared so that if they are required to be used, they are used for the joint purposes 
I talked about throughout my contribution: firstly, the protection of the victims and potential victims involved in 
the siege or hostage-taking situation or when the person is on the run; and secondly, the protection of people in the 
general vicinity. 

Perhaps in other circumstances, before the series of terrorist attacks in Australia and overseas, we would not have 
contemplated these sorts of powers involving the use of force, including lethal force, being expanded as widely as 
we have. As I said, we are not in the nineteenth century; we are in the twenty-first century. These threats are just 
as real to Western Australians as they are to any other Australian. We need to properly resource our police officers, 
who are at the front line against these people. We need to properly resource them with equipment and technology 
to enable them to quickly intercept terrorist threats before they are carried out, or to limit the damage if they are 
carried out. We need to give the police powers to ensure that if a siege or hostage situation such as the Lindt cafe 
siege happens again and is suspected to be terrorist related, the terrorist can be taken out before he or she—it is 
usually a he, but not exclusively—can cause significant harm to the general public. I look forward to the discussion 
during the consideration in detail stage and wish the bill, as it will hopefully be amended, speedy passage through 
both places. 

MR W.R. MARMION (Nedlands) [11.04 am]: I rise to briefly contribute to the second reading debate on this 
important bill, the Terrorism (Extraordinary Powers) Amendment Bill 2018. The member for Hillarys has covered 
most of the things I was going to say anyway and I thank him for his contribution. The opposition strongly supports 
this type of legislation. If a gap in legislation regarding something that might happen in the future is identified, 
particularly for our police force, this sort of bill needs to be expedited through Parliament and our house. I thank 
the Minister for Police’s staff and the Western Australia Police Force for the briefing we received on Tuesday, 
particularly about the proposed amendments. During the briefing I was able to learn more about the bill and why 
it is important. This bill will fix a gap in the current Terrorism (Extraordinary Powers) Act 2005. It was explained 
to the opposition during the briefing that there is a legislative gap regarding police officers using lethal power. 
Police officers either have to be under threat themselves or a community member must be under threat of being 
harmed. If that cannot be proved, the police officer has a problem. This amendment bill will create a situation in 
which the Commissioner of Police can, on reasonable grounds, declare that an incident is likely to be a terrorist 
act. That is what we are discussing today. This bill will create that power by inserting a new part 2A, which 
contains about 10 major proposed sections, into the current act. We want to do a relatively simple thing but this 
highlights that it is not easy to write a new part of legislation to insert something simple into a current act. I will 
go through that in a minute. 

This bill will allow the commissioner to declare that an incident is a terrorist act. Eventually it will have to be put 
in writing. Once the commissioner has made that declaration about a specific incident, police officers will have 
protective powers during what could be, as the member for Hillarys said, a siege incident. This emanated from the 
coroner’s report on the Lindt cafe incident in New South Wales, which I think we all saw a lot of on television. It 
appeared to me that there were situations in which a sniper could have taken out the terrorist. But under the current 
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powers in Western Australia, the police have to prove that the person was going to harm someone. For instance, 
they might have to have a gun in their hand — 

Mr A. Krsticevic: To someone’s head. 

Mr W.R. MARMION: Yes, to the head. The problem is that if they are just standing by a window, the police 
cannot just take them out. This bill will allow the Commissioner of Police, for example, to declare something like 
the Lindt cafe incident a terrorist act and to define the location, which could be the cafe and a certain area around 
it. Once that has been defined and the person on the ground who is controlling the incident has received notification 
from the commissioner that it has been declared a terrorist act, they will have an additional power and the certainty 
that they will not be performing a criminal act by shooting a suspected terrorist. That basically sums up what we 
are discussing today. It is important for officers to have legal protection. The declaration can also be revoked by 
the commissioner. I will go through the wording around that in a minute. I have explained the current situation. It 
all came about because of the Lindt cafe incident, which is an easy example to use for this amendment, but there 
is still a grey area because all terrorist acts may not be that well defined with a siege area. Some terrorist incidents 
involve a vehicle mounting a kerb and being driven down the street, killing people. I do not know whether there 
is an easy answer, but can the commissioner declare an area or a terrorist act when it is happening there and then? 
That will be another conundrum or issue. 

Mrs M.H. Roberts: It depends on the intelligence available. Sometimes there’ll be intelligence that the police will 
have via phone taps or other means that will give them a very clear understanding. 

Mr W.R. MARMION: The minister is right. If they are warned, they might be able to make a declaration in that 
situation. But if a declaration is not made, police will have to use their commonsense—fingers crossed. If someone 
were to be run down, the police could probably take out that person in the vehicle. 

Mr P.A. Katsambanis: They’ve got that power. 

Mr W.R. MARMION: They may have that power, but this will make it very certain for them. 

The bill will have to go into consideration in detail today as there are some proposed amendments. In summary, 
all the amendments relate to ensuring police officers are protected if a declaration is revoked; that is, if that 
information does not arrive at the site, a police officer is protected if, in the worst-case scenario, they use lethal 
force to take out a suspected terrorist. That is what the amendments are about. I think the member for Hillarys 
went through them well, but we will go through them again during consideration in detail. 
It is very important to remember—the member for Hillarys highlighted this—that just because Western Australia 
is in an isolated area of the world, there is no excuse to not be prepared for a terrorist incident. We should be just 
as prepared as anywhere else in the world; indeed, we could be in trouble if a terrorist identifies an area as being 
weak. It is very important to remember that and that is why we strongly support the bill. 
Members might be concerned about inexperienced officers being suddenly put in this situation. The good news is 
that the powers provided for in this bill will not apply to certain officers—special constables, Aboriginal police 
liaison officers and police ancillary officers. That is a wise inclusion in the bill because I would be concerned to 
suddenly find myself with those powers if I were one of those particular officers. 
The bill also wisely allows the commissioner to appoint special officers in terrorist situations. Fortunately, 
situations like those provided for in the bill have not occurred in Western Australia, but if a long siege were to 
occur in WA, we would be able to bring in experienced people, hopefully, from the eastern states and overseas 
who have that expertise. Wisely, those people will be police officers who have been trained in other jurisdictions 
such as New Zealand and overseas. We want to be able to do that, and this bill will provide for that. 
I was going to highlight a few things, but they were covered well by the member for Hillarys. The bill will provide 
criteria under which the Commissioner of Police can make declarations. Firstly, he must think that there is 
a likelihood of, or there is, a terrorist act. There must be planned and coordinated police action. It cannot just be 
done willy-nilly; there must be a plan and action. The threat must involve defending a person from an incident or 
preventing a person from being detained. The plan must outline how that will be addressed. The declaration must 
apply to a location or a particular person, or it can apply to multiple locations or multiple persons. It must be 
provided in writing within six hours. One could argue that putting those things in place will create a lot of onerous 
work for the commissioner. As the member for Hillarys mentioned, if the commissioner is unavailable, the bill 
allows for the deputy commissioner to also perform those powers. It must be the authorised deputy commissioner 
or somebody else authorised to be the deputy commissioner. The minister may clarify this, but I read the bill to 
say that delegated powers are confined to either the commissioner or the deputy commissioner, and that the deputy 
commissioner cannot delegate that power to someone else. Only the commissioner, deputy commissioner or an 
authorised acting deputy commissioner can use these very important powers. Similarly, if a deputy commissioner 
makes a declaration, they must notify the commissioner as soon as possible. I think a lot of thought has gone into 
this bill. 
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Mrs M.H. Roberts: It was my very strong view that this is not a power that you want delegated very far down the 
chain at all. If the commissioner isn’t available, my view is that no-one under the rank of assistant commissioner 
should really be delegated. 
Mr W.R. MARMION: I totally agree. It is a very important power. Looking at this holistically, we cannot fault 
it. The only fault would be that it creates a lot of work for the commissioner to do in a timely manner. The bill 
takes that into account by providing that the orders do not have to be put in writing immediately; they will have 
six hours to do that. That means that they can get the ball rolling quickly so that people onsite know that they will 
have indemnity if they use lethal force. The commissioner will have six hours to put all the administration in place. 
Not being a legal expert, I think that this bill does a reasonably good job. The member for Hillarys, being a legal 
expert, will probably — 
Mr P.A. Katsambanis: No, I interject and strongly reject that. I am certainly not an expert. 
Mr W.R. MARMION: During consideration in detail, the member for Hillarys might be able to flesh out any of 
those issues. 
I think everything is very well covered by the bill. Proposed section 21F(4) addresses indemnification of police 
officers. It states — 

If a declaration is revoked, this section continues to apply to any action taken by a police officer before 
the earlier of the following — 

I think there is a fault with that word — 
(a) when the police officer became aware of the revocation of the declaration; 
(b) when the police officer ought reasonably to have been aware of the revocation of the declaration. 

Proposed paragraph (b) is a bit fluffy and I think that is why the amendments are needed. As the member for 
Hillarys said, the amendments apply to special officers. 
The opposition does not want to hold up this important bill. It is important that if there is a terrorist act, police 
have the power to act promptly and for the safety of all Western Australians. We hope that those powers are never 
used. We are lucky that the powers in the 2005 act have not had to be used and we hope that with these 
2018 amendments those powers are never used. With those few words, the opposition welcomes this bill. 

MR Z.R.F. KIRKUP (Dawesville) [11.20 am]: My contribution to the debate on the Terrorism (Extraordinary 
Powers) Amendment Bill will be quite quick; I will not take up too much of the chamber’s time. I appreciate the 
minister’s presence here today and the ability for us to deal with this important bill in this place. The issue of 
counterterrorism and ensuring our police are as well protected and resourced as possible is of great importance to 
all in this chamber, certainly the opposition, which supports the bill, although we will look at it very closely. That 
such extraordinary powers have to be introduced in this contemporary day and age is concerning to us. I think it 
is the right thing to do, but we are faced with extraordinary circumstances in which the threat of terrorism is very 
real to a large number of people here. The member for Hillarys has spoken about complacency and I think that is 
the greatest concern that we should have. Given the threat of terrorism in Western Australia and why this bill is so 
necessary, it is clear that at times a lot of us have a fairly relaxed attitude towards what might happen in the event 
of a possible terror incident or something that might be suspected as one. I do not mean that from a law 
enforcement perspective. I think our WA police are very well trained and, in the course of my parliamentary duties, 
I have come to realise that the WA Police Force has very extensive networks and I have very high regard for its 
ability and the manner in which it responds to these types of incidents. The concern I have revolves around citizens, 
government agencies and the like in responding to possible threats. 
There is a lot of correlation between our Terrorism (Extraordinary Powers) Amendment Bill before us and the 
New South Wales similar legislation. Certainly, one of the areas I would like to explore in consideration in detail 
is that the New South Wales legislation protects officers who act in good faith in the execution of the use of force. 
I could be wrong, but I do not believe it exists here, unless it is in the amendments. 
Mrs M.H. Roberts: We have a higher level of protection. 
Mr Z.R.F. KIRKUP: I am happy to take the interjection from the minister if she would like to speak to that now 
or discuss it in consideration in detail. 
Mrs M.H. Roberts: We can do it in consideration in detail. But we have a higher level of protection. 
Mr Z.R.F. KIRKUP: That is great. It is important that our officers who respond to a threat at any point in time 
have that protection in a very stressful environment. 
When we look at what might be the ability for the WA police to respond to an incident, such as the more recently 
unsophisticated attacks of people driving hostile vehicles and the like, I fear for what position a constable on the 
street might be in should they be trying to stop such an incident in, say, the CBD. If they do not have a vehicle at 
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their disposal to perhaps ram or disrupt a hostile vehicle when there are two or three of them on the street in 
a city-like or urban environment, I fear for what their response might be. Hopefully, these types of necessary 
extraordinary powers that we are looking at today will pass fairly expeditiously in this Parliament. We should look 
at the ability for an officer on the street to respond to an awful event if one were to occur in Perth. Beyond this 
legislation, we need to ensure that our police are as trained and resourced as possible. Hopefully, we will not see 
cuts in the budget for that. We need to ensure our police officers who respond to incidents have high levels of 
training. That extends to firearms training and the like to make sure they are consistently fluent with their firearms. 
In the course of our parliamentary duties, I think that has come up as an issue, certainly in committee inquiries we 
have been holding in other jurisdictions; for example, the ability for officers to integrate with the Special Air 
Service Regiment during a potential critical incident. Members who have spoken before me referred to the Lindt 
cafe siege. If there were a Lindt-style attack here in Western Australia, the need to ensure our officers as first 
responders are as well-equipped and trained as possible is integral. The ability for them to embed with the likes of 
the SASR in Western Australia is obviously very important if they were ever called in. 
I note more recently that in New South Wales there have been some issues in relation to laws introduced by the 
commonwealth, I think—the member for Hillarys will be better placed to correct me if I am wrong—and the ability 
of the Defence Force to be called in to a state jurisdiction for a terror incident. 
Mr P.A. Katsambanis: It is still under discussion. It is an issue that has been discussed for about 30 years in 
Australia. 
Mr Z.R.F. KIRKUP: Indeed. I think it was highlighted in the many reports that came out after the Lindt siege. I think 
it is important for us to look at what that might look like in the Western Australian context and, indeed, at how well 
placed our law enforcement is to integrate and embed with that military response if one were ever called on. 
Another issue I think the federal member for Canning has written to the Minister for Police about, maybe last year, 
related to resourcing for this issue and focused entirely on the ability for frontline police officers to respond where 
necessary. When we look at this extraordinary powers amendment bill, it is important that we do not do so lightly. 
By virtue of its very title, it is an extraordinary mechanism to which this chamber will, hopefully, agree to today. 
I appreciate that the minister who has introduced this bill, has kept the opposition informed, and offered us briefings 
the whole way through. Perhaps at times we could have had a little more time, given the way things have gone, but 
I appreciate that we have been fully informed and made aware the whole way through with briefings that have 
occurred this week also. The minister—sorry, the member for Hillarys; a minister one day, indeed—has spoken at 
length about the very nature of this bill and how it will empower our local police to respond to an incident. 
I would like to talk very quickly about security by design in relation to a possible terror threat or attack. It is a term 
I have become aware of recently. For someone who is a former planning adviser and interested in the built form, 
it is of great interest to me. Security by design will, hopefully, ensure that when this legislation passes, it might 
mitigate some attacks. It refers to the built form in urban or any man-made environment, to help mitigate against 
potential attacks. At the very start of my contribution here this morning, I talked about complacency. It amazes 
me, and I think will concern many people in this place, that our main two malls, Hay Street and Murray Street, in 
the City of Perth, had fully protective bollards installed only late last year. The fact that for some time our main 
malls had been unprotected is not a reflection of an attitude of negligence but more of complacency and a very 
relaxed approach to a possible threat here. I have some concerns about that. I am pleased the City of Perth—I think 
with the state government support—certainly has responded to what is clearly a contemporary threat in 
Western Australia. I appreciate that it is continually evolving in this landscape. A couple of years ago I do not 
think we were necessarily talking about hostile vehicles; it would have been about more sophisticated attacks 
I think, yet they are increasingly unsophisticated as more lone wolf–style attacks occur across the globe. It concerns 
me and it should concern us all in this place when we talk about how well equipped our city is to deal with 
a possible terror attack. That means not just bollards, kerbing and the like but whether a lot of the measures actually 
work. There seems to be reliance in a lot of other jurisdictions—I do not want to talk specifically about 
Western Australia too much—on completely inadequate measures, according to research, that seek to stop a rogue 
vehicle. I question whether we are well placed in Western Australia to ensure that measures installed to help 
prevent an attack will work. Beyond the recent installation of bollards in our malls, we need to look at how well 
placed our citizens are to report an incident they might see and how well placed might our police be to respond. 
That is why the extraordinary powers in this bill are so important. Beyond the malls, there are significant arterial 
pedestrian areas that have very little protection. It is public knowledge; I do not think there was anything secretive 
about it. I think that a report that was commissioned into the stadium stated that the stadium itself was initially 
designed without any bollards being taken into account. 
Mrs M.H. Roberts: Someone might say that you were working in the Premier’s office at the time! 
Mr Z.R.F. KIRKUP: Member for Midland, I am trying to keep this as bipartisan as possible. 
Mrs M.H. Roberts: You also said that you were going to be brief! 
Mr Z.R.F. KIRKUP: I did indeed. I will finish up very quickly. 
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I am sure it was the stadium steering committee in that case. In areas such as that, where modern infrastructure is 
going in, it would have been easy to identify weaknesses. That needs to be more proactively responded to. I am 
glad that there is more of a focus to protect our citizens. I am glad that the government has introduced this bill. 
I look forward to interrogating this bill, together with other opposition members, during the consideration in detail 
stage. I look forward to the bill proceeding to that stage very soon. 
MRS M.H. ROBERTS (Midland — Minister for Police) [11.30 am] — in reply: Firstly, I thank opposition 
members, in particular the members for Hillarys, Nedlands and Dawesville, for their contributions on, their support 
of and cooperation with the Terrorism (Extraordinary Powers) Amendment Bill 2018. A number of matters have 
been addressed by those members, and perhaps ahead of the consideration in detail stage, I will provide clarity 
around some matters so that we can progress more quickly and put this legislation through this house. The key 
question asked by most members is: how do these powers differ from the powers that the Western Australia Police 
Force already has? Lethal force can indeed be used by police officers under existing legislation. For example, 
under the provision “Emergency” in section 25 of the Criminal Code, if there is a sudden or extraordinary 
emergency act or omission that requires a necessary response, the act or omission must be a reasonable response 
and there must be reasonable grounds for that belief. There is also the power of self-defence or defence of another 
under section 248 of the Criminal Code. There has to be a belief that the act is necessary to defend the person or 
another person from a harmful act, including an act that is not imminent; the act has to be a reasonable response 
in the circumstances as the person believes them to be; and there has to be reasonable grounds for that belief. Also, 
under section 16(1) of the Criminal Investigation Act 2006, a police officer may use any force “that it is reasonably 
necessary to use in the circumstances”. That is subject to all the aforementioned offences. The principle of all those 
provisions is that the force must be proportionate to the threat. The requirement that there is a belief that there is 
an imminent threat or danger to life must be fulfilled for the use of lethal force to be legally justified. 
The member for Dawesville raised some issues about the good faith provisions of the New South Wales legislation 
compared with those in our legislation. Currently, WA police are protected from civil action under section 137 of 
the Police Act 1892. The act protects an officer who has acted without corruption or malice. Section 213 of the 
New South Wales Police Act 1990 states that a police officer is not liable if the officer acts in good faith. I am 
advised that our protection is a higher test than the New South Wales good faith test. I recognise that the 
Western Australian Police Union has raised the issue and, as such, a working group was formed to further discuss 
the issue of civil liability. That working group is chaired by Deputy Commissioner Stephen Brown. The advice 
I have received is that the good faith test is a lower test than the test of malice or corruption. If we had a good faith 
test, it would mean that police officers were more open to being sued than would be the case under the malice and 
corrupt behaviour test as provided for in our Police Act 1892. That is the advice that I have received from both 
police and the State Solicitor’s Office. 

I thank members for their support of this legislation. They are quite right. I certainly thank all my colleagues in 
the Labor caucus for their strong support of this legislation as well. 

People are right when they suggest that this legislation emanated out of the Lindt cafe siege. Certainly, very early 
on in taking up the role of Minister for Police last year, I had discussions with senior police about what lessons 
had been learnt from the Lindt cafe siege and what was being implemented elsewhere. People will be aware that 
New South Wales took the lead, obviously, because that incident occurred in New South Wales. Everyone was 
waiting for the coroner’s report and for police and others to look through the coroner’s report to see what measures 
needed to be put in place. At this time, New South Wales is the only state that has legislation in place to give police 
these powers, and that legislation came into force in June 2017. I can advise that other jurisdictions have been 
working on this matter. I understand that in Victoria, legislation was introduced only yesterday. It is called the 
Justice Legislation Amendment (Terrorism) Bill 2018. South Australia also has indicated that it is about to legislate 
to provide police with greater latitude to use lethal force when it is a terrorist act or a suspected terrorist act. I am 
pleased to say that, other than New South Wales where the Lindt cafe siege occurred, we have been fairly proactive 
in moving forward to have legislation in place. 

Members will be aware that I introduced this bill on 15 March this year, some eight weeks ago. I was quite keen 
to bring it to Parliament at the earliest opportunity once Parliament commenced this year. People will understand 
that it is a requirement to lay the bill on the table in this house and then wait a few weeks before debating it. Some 
eight weeks later, I think people have had the opportunity to have a lot of briefings. The police union was briefed 
on the bill. People can see that a lot of its issues are reflected in the amendments. We have taken them on board. 
We believe that we have provided sensible advice to the union on the issue of good faith in comparing the 
provisions of the New South Wales legislation. 

The member for Hillarys was critical of me bringing in amendments to the bill. He seems to think that everything 
should have been sorted out before the bill came to the house. I am never afraid to make amendments to bills. If 
anyone from the opposition, the police union or anywhere else can tell me how I can improve a bill by amending 
it, I am happy to do that. I have seen members in this house stand their ground and say, “We’ve got the numbers. 
This is our bill. We got everything right and we’re standing by it.” That is certainly not my attitude. My attitude 
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is—I think it is shared by the member for Hillarys—that pieces of legislation such as this are too important to play 
partisan politics over. We all want the community protected and we all want police officers to be provided with 
the protections they need as well. It is important that we improve those protections for the community and our 
police officers. 

The member for Hillarys suggested that we should have had discussions with the WA Police Union at a much 
earlier stage of the development of the Terrorism (Extraordinary Powers) Amendment Bill 2018, and that somehow 
the union should have been involved in its evolution because it represents working police officers. The fact of the 
matter is that there is no-one better positioned to know the appropriate provisions than our senior police—the 
people who are involved in our counterterrorism area, who will have to implement this legislation in situations as 
they arise. Clearly, our tactical response group officers, counterterrorism officers, assistant commissioners and 
deputy commissioners all consult within the organisation and of course consult with police officers. More than 
that, they have pored over the coronial findings from New South Wales and have attended briefings and 
information sessions about the lessons learnt from the Lindt cafe siege. They have updated their procedures and 
a range of other things as a result of what they have learnt from incidents like that. One component of supporting 
police in terrorist situations is looking at what their powers are under the legislation. 

This legislation is designed to fill that gap and to give police pre-emptive power in situations in which they believe 
it is necessary. There are a range of checks and balances, on which members have been fully briefed, as I outlined 
in my second reading speech. The member for Hillarys, in his contribution to the second reading debate, raised the 
matter of a court being able to issue a finding that a declaration is invalid. He asked why that provision was there 
and who might take an action. I am advised that that provision is there just in case a person seeks a declaration in 
the Supreme Court via a prerogative writ. It is highly unlikely that this would ever occur, but just in case, the 
recommendation was to include this clause to cater for that possibility which, indeed, we hope would be a remote 
possibility. 

Before we move into consideration in detail, I note the cooperation of the opposition and I welcome the comments 
made by members opposite. We have had feedback from the opposition, from my colleagues in the Labor caucus 
and from the police union. We have taken on board all those comments, concerns and issues, and that is why there 
are proposed amendments to the bill on the notice paper. Most of those amendments are not particularly substantial; 
they do not particularly change the way in which the bill operates or the import of the legislation, but they are 
improvements to the bill. I thank all members of the house for their support. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clause 1: Short title — 
Mr W.R. MARMION: The minister mentioned in her second reading speech that New South Wales has already 
implemented similar legislation and that other states will be coming on board fairly quickly. Can the minister give 
us a brief outline on whether there are many differences between this legislation and the New South Wales 
legislation? It would be pretty handy if, eventually, all states had fairly similar legislation. I am interested to know 
how our legislation relates to the New South Wales legislation. 

Mrs M.H. ROBERTS: One of the principal differences is that our legislation is not specific to a location because 
there could be an incident that moves from place to place; it could take place on something movable, such as 
a boat, or it could be a particular person. We think that is one of the improvements we have made compared with 
the New South Wales legislation. 

Mr P.A. KATSAMBANIS: Just on the issue of the differences between our legislation and the New South Wales 
legislation, our legislation clearly puts an onus on the commissioner, the commanding officer and the police officer. 
Under proposed section 21F, at the end of the day it is the police officer who needs to have the belief, on reasonable 
grounds, that it is necessary to defend the person threatened by the incident or — 

The DEPUTY SPEAKER: Member, we are on clause 1, the short title of the bill. 

Mr P.A. KATSAMBANIS: Correct, but I am just following up on that to close this area so we do not have to 
carry on about it again. 

I think that is an essential difference between our legislation and the New South Wales legislation. On one reading 
of the New South Wales legislation, it could be implied that a commanding officer can command or direct an 
officer to take an action without the officer needing to find a test of reasonableness. I think that is one strength of 
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our legislation; it perhaps makes it both better and more protective of individual police than the New South Wales 
legislation does. 

Mrs M.H. ROBERTS: I agree with the member for Hillarys’ assertion in that regard. Lethal force is a huge 
responsibility and it is very much an extraordinary power. It is not something that any of us want to see used 
lightly, and we need to make sure that there are protections in place. Because of that, we need the individual officer 
to also make that decision, not just to be commanded. 

Clause put and passed. 

Clause 2: Commencement — 
Mr P.A. KATSAMBANIS: This is the commencement clause. I do not want to spend much time on this, but 
I want to commend the minister and the government for putting in this commencement clause so that clauses 1 and 
2 commence on the day the bill receives royal assent, and the rest of the bill will come into force on the day after 
that date. It is going to be very clear. It passes this place, it goes to the Governor, and the substantive provisions 
come into force on the day after the bill goes to the Governor. That is a significant improvement on a lot of 
legislation we see in this place, from all political parties; this is not an us-and-them comment. A significant amount 
of legislation comes before this place with operative clauses that say, “on a date to be proclaimed”, or words to 
that effect. Sometimes there are reasons for that; we may need to put a mechanism or apparatus in place 
beforehand, but most of the time it is simply to reserve to the executive the proclamation, rather than making it 
clear to both the Parliament and the public. When the public comes to use these acts in the future, they can look at 
the commencement provision to see when it came into force after royal assent. When sections are proclaimed on 
a later date, the question of when they came into force can be raised. I commend the minister and government for 
putting in this type of clause. 

Mrs M.H. ROBERTS: I thank the member for Hillarys for his comments. I think it is a very good point. The 
Terrorism (Extraordinary Powers) Amendment Bill 2018 will amend the Terrorism (Extraordinary Powers) 
Act 2005. I brought the bill for that act into this place in 2005, and it lists a range of extraordinary powers should 
we be faced with a terrorism incident. I am very keen to see these additional powers incorporated into the current 
act at the earliest opportunity. That is why we put that commencement date in this bill.  

Clause put and passed.  

Clause 3: Act amended — 
Mr P.A. KATSAMBANIS: I do not want to spend too much time on this. This clause reads — 

This Act amends the Terrorism (Extraordinary Powers) Act 2005. 

The minister indicated that she introduced the bill for that act. Other than part 2, division 4, which was reviewed 
in the context of the coroner’s report on the Lindt cafe siege and led to these amendments, when was the act last 
reviewed; and, has any consideration been given to a review in the near future? I raise that because this is a rapidly 
evolving area. The nature of the threat changes, the types of people who might carry out the threats change, and 
the activities that terrorists and potential terrorists might carry out, as was well described by the member for 
Dawesville in his contribution, change over time. We go from improvised explosive devices to hostile vehicles, 
and overseas there have been acid attacks and the like. Those are low-grade, low-cost but still highly dangerous 
acts. When was the act last reviewed, and is there an intention to review the operation of the whole act in the near 
future? 

Mrs M.H. ROBERTS: Again, it is a good point that the member for Hillary raises — 

Mr P.A. Katsambanis: Please, “Hillarys”. I don’t want to be associated with — 

Mrs M.H. ROBERTS: What did I say? 

Mr A. Krsticevic: “Hillary”. 

Mrs M.H. ROBERTS: Okay.  

Mr P.A. Katsambanis: You left the “s” off. 

Mrs M.H. ROBERTS: I am actually suffering a bit from flu at the moment, so my hearing is not too good. 
Hopefully, my speech is fine. 

Mr P.A. Katsambanis: Don’t worry. It was actually a bit of a joke. 

Mrs M.H. ROBERTS: I was just trying to give you a compliment! 

Mr P.A. Katsambanis: Do you think I take that as a compliment, being referred to as Hillary? 

Mrs M.H. ROBERTS: Sorry; that was not the compliment.  
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Mr P.A. Katsambanis: I was just joking. 

Mrs M.H. ROBERTS: The compliment was about the content of what you were saying.  

Mr P.A. Katsambanis: No, that’s okay. Cool. That’s fine. 

Mrs M.H. ROBERTS: I think it is very mean of you! I will not even say it is a good point anymore!  

The point the member for Hillarys was making was that there has been a lot of change in this area. One only need 
look at the way technology has changed in the last 20 years, or even over the last five or 10 years. What an iPhone 
does now was incomprehensible to most of us just 10 years ago. The means people use to commit terrorism acts 
is a continually changing thing and we have to be continually prepared. We were mindful of that when we drafted 
the original legislation in 2005. That is why we put a clause in that legislation requiring it to be reviewed every 
three years by government. To the best of my knowledge, that has occurred every three years and will continue to 
do so because it is a requirement under section 34 of the extraordinary powers act put in place in 2005. Under 
part 4, section 34 reads — 

The Minister must carry out a review of this Act as soon as is practicable after — 

(a) the first anniversary of the commencement of this section; and 

(b) thereafter after every third year after the first anniversary. 

I have been told that the latest review is drawing to a conclusion, so no doubt we will be able to provide the member 
further advice on that. A review is currently underway that, hopefully, will be concluded in the near future.  

Clause put and passed. 

Clause 4 put and passed. 

Clause 5: Part 2A inserted — 

Mrs M.H. ROBERTS: I move — 

Page 5, after line 15 — to insert — 

21EA. Revocation must be in writing 

(1) Except as provided in subsection (2), a revocation under section 21E must be made in 
writing.  

(2) If, due to the urgency of the situation, it is not practicable to make the revocation in 
writing — 

(a) the revocation may be made orally with details recorded contemporaneously; and  

(b) if it is made orally, the revocation must be put in writing as soon as practicable 
after it is made and in any event within 6 hours. 

Proposed new section 21EA deals with a matter raised during the briefings. Revocations will be required to be 
made in writing unless it is impractical to do so, in which case they may be made orally. The wording is consistent 
with that in proposed new section 21D in respect of making the declaration.  

Mr P.A. KATSAMBANIS: Minister, at the outset I apologise if my attempt at humour around the Hillary 
reference did not work particularly well. I was not aware that you were labouring under a cold.  

Ms M.M. Quirk: Not to mention, Hansard would have fixed it anyway! 

Mr P.A. KATSAMBANIS: I will try very hard not to tie you up too much, minister, given that you are suffering 
through a cold.  

The opposition welcomes this amendment. It reinforces a few things I spoke about in my contribution to the second 
reading debate, the first being that these sorts of circumstances, as extraordinary as they are, are also sometimes 
best described as moving feasts. They are not stable situations. Decisions are not made based on strong 
consideration of all the evidence after calling in the advisers and spending hours and hours weighing it up. These 
are emergency responses to extraordinarily emergency situations that place the public at risk. The substantive bill 
contains provisions that allow the commissioner to make an oral declaration and later follow up with a paper trail. 
Proposed new section 21EA will give the commissioner the same power in the area of revocation. It clarifies that 
power. Bringing in this power also highlights why the other amendments are required, particularly the amendment 
around the police officer charged with the job of taking down the terrorist having actual knowledge, not 
constructive knowledge—we will get to that provision in a minute—because of the extreme volatility of the 
situation in both threat and time. This came up in briefings and was also raised by the police union. I think it makes 
the powers of the commissioner more complete. He can have an oral declaration, so, given the urgency of the 
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situation that we talk about, he can also revoke the order orally and then it requires that chain of communication 
to work. As I said, the amendments coming up—I do not want to foreshadow them—will cover off the officer 
involved in those circumstances. The opposition raised this in the briefings, the police union raised it in the 
briefings and the minister has taken it on board, so we certainly support it. 

The DEPUTY SPEAKER: Minister; breathe that way. 

Mrs M.H. ROBERTS: I think everyone is trying to avoid my germs. 

The member for Hillarys is right, these matters can evolve very quickly and we need quick actions to be taken by 
the Commissioner of Police. 

Amendment put and passed. 
Mrs M.H. ROBERTS: I move — 

Page 5, line 29 — To insert after “availability of any” — 

justification, 

I note that this amendment adds the word “justification” to proposed section 21F(3) of the bill. This was suggested 
by the police union in order to maintain consistency with the heading in chapter XXVI of the Criminal Code. 

Mr P.A. KATSAMBANIS: Again, the opposition welcomes this amendment. I understand sometimes in drafting 
that the draft can keep going, but it is critically important that the language is consistent across the legislation in 
this state. As the minister rightly pointed out, the heading of chapter XXVI of the Criminal Code is “Assaults and 
violence to the person generally: Justification, excuse and circumstances of aggravation”. If the originally drafted 
bill went through unamended, the lack of the word “justification” could well have caused significant argument and 
debate amongst those people—I numbered myself amongst them—who get paid to argue these things on one side 
or the other. Whether it had the same meaning as chapter XXVI or a different meaning, why did the legislators—
that is, us—choose not to use the words contained in chapter XXVI but clearly different words? I do not think 
anyone chose them deliberately, so it was pointed out, as the minister said, by the police union. That is one of the 
ones I raised independently at a briefing of the police union; I was not aware of its concern at that stage. This 
amendment makes eminent sense, makes the bill more complete and ensures that there is no possibility of debating 
whether this particular proposed subsection is the same as or different from chapter XXVI and the section 
contained in chapter XXVI of the Criminal Code. We welcome it and support it. 

Amendment put and passed. 
Mrs M.H. ROBERTS: I move — 

Page 6, lines 3 to 8 — To delete the lines and substitute — 

police officer became aware of the revocation. 

This amends proposed section 21F(4) of the bill to clarify the protections available to an officer when a declaration 
is revoked, and they apply until the officer becomes aware of the revocation. This again was suggested by the 
police union and others because they were concerned about the wording in proposed section 21F(4)(b). 
Mr P.A. KATSAMBANIS: Again, the opposition strongly supports this amendment. I would say that of all the 
amendments, this is the most critical because this goes to the heart of the protection being offered to the actual 
police officer who exercises lethal force in the circumstances permitted under the bill and will be permitted under 
the act once it becomes law. The proposed section, as drafted in the bill, required that when there was 
a revocation—this is, when the declaration has been revoked—the commissioner says, “Stand down; you can’t use 
these powers anymore”, either because the circumstances have been dealt with or perhaps because the 
commissioner becomes aware that it is not a terrorist act or it could be a range of reasons that the commissioner 
would need to revoke the declaration. Once that is done, the proposed section, as drafted when the bill was tabled, 
required the police officer to become aware of either the revocation or circumstances in which the police officer 
ought reasonably to have been aware of the revocation of the declaration. Until one of those two criteria were met, 
the police officer was covered and had the criminal law and civil liability protection that is provided for under our 
various pieces of legislation, including the act that is being amended by this bill. However, if he became aware of 
the revocation, that makes sense; it ceases. There has been a revocation, he knows about it and if he does anything 
outside his powers upon the revocation, he is acting beyond powers, clearly, and then would be subject to the law. 
But the issue about whether he ought reasonably to have been aware of the revocation of the declaration created 
concern, because it is a fast moving feast and a very volatile situation, and often—not always, but often—
command of the officer in charge and the officer who is exercising the lethal force may not be in the same place, 
particularly in a mobile threat. I am sorry to harp on about it, but I continue to use the Boston bombing situation 
because it is well known; movies have been made about it. People have an understanding that those terrorists got 
away with the bombing, went into hiding and effectively went on a further spree, including, as I mentioned earlier 
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in my contribution, a circumstance in which a law enforcement officer, who had no idea who they were and was 
not in a position to use lethal force on them, was murdered by these people. In those mobile situations, to have 
lawyers after the event debate what the police officer ought reasonably have been aware of is unfair and reduces 
the protections. I understand why we would in general circumstances draft this. That is what we would do, and 
people like me would probably come in here and insist that there be a provision like this in general legislation. Do 
not just leave it up to actual knowledge; if they ought to have been aware, that is sufficient. 
Mrs M.H. Roberts: What we originally proposed is the situation in New South Wales, so now I think our 
legislation in this area will be an improvement on that in New South Wales.  
Mr P.A. KATSAMBANIS: The minister might be reading my notes! We have got to this situation now. This is 
extraordinary legislation with extraordinary powers. The opposition and I believe that the removal of 
“reasonableness”, for want of a better term, is justified in the circumstances. This is something the WA Police 
Union highlighted. Without putting words in its mouth, it was its major concern. It was the one gap in protection 
of the officers whom we want to protect in these circumstances. 
Mr W.R. MARMION: I would like to hear more from the member for Hillarys. 
Mr P.A. KATSAMBANIS: It will only be a little more, I promise. The consultation that took place after the bill 
was tabled in here has highlighted this issue. The government has taken that on board. It again indicates that we 
are acting in a bipartisan manner; we want the best possible powers. In relation to New South Wales, yes, that is 
one other risk that the New South Wales legislation has. I mentioned earlier, because it was raised in the debate 
on clause 1, the issue of ordering a police officer to shoot. It is not the Army; it is still the police force. Officers 
have to make that reasonable assessment for themselves. That is one improvement. This is another improvement 
that goes to the heart and nature of the protection that police officers are being offered. When we pass this 
amendment, our police officers, who are tasked with protecting us in these extraordinary circumstances, will know 
that they have the full protection of the powers available to them in our Criminal Code and this act. 
Amendment put and passed. 
Mrs M.H. ROBERTS: I move — 

Page 6, line 11 — To insert after “before the” — 
police officer became aware of the 

I note in moving this amendment that it proposes to amend proposed section 21F(5) of the bill to clarify that the 
protections available to an officer when a declaration is found to be invalid by a court will apply until the officer 
becomes aware of the finding. This was again suggested by the police union, because it was concerned that 
proposed section 21F(5) was silent on that matter. 
Mr P.A. KATSAMBANIS: This amendment applies the same protection that police officers have when 
a declaration is revoked and they do not find out about it to circumstances in which a court finds that the purported 
declaration was not validly made. As originally drafted, the proposed section appeared strict. I have had this 
discussion with the people who raised this issue that it may well have been interpreted by a court that some 
reasonableness needed to be applied, but on first reading—on a black-letter-law reading of the proposed section 
as originally drafted—as soon as the court found that the declaration was not validly made, the protections offered 
to the police officer ceased. Anything he did before the finding was okay. As soon as the finding was made, those 
protections ceased. As I said, that is a very strict black-letter-law interpretation. I would have hoped that had this 
slipped through the net, a logical judicial system would add a framework of reasonableness around it. As we have 
discussed in the other circumstances, it takes some time to communicate this, especially when the officer is far 
more concerned with protecting the public than with the niceties of what is happening in a courtroom that might 
be hundreds of kilometres away. It is a sensible amendment. I do not ascribe blame to the drafters at all. If the 
Attorney General, the member for Armadale or I faced a circumstance like this, as lawyers the first argument we 
would have is that there has to be a test of reasonableness here—think about it; be logical. But we do not need that. 
Police officers need certainty, and they need it in this extraordinary area. I thank the minister for taking it on board. 
Again, the opposition supports this amendment and advocates for it. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 6 put and passed. 
Clause 7: Sections 31A, 31B and 31C inserted — 
Mrs M.H. ROBERTS — by leave: I move — 

Page 10, line 17 — To delete “is to be taken to be” and substitute — 
is taken to be 
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Page 10, line 20 — To delete “is to be taken to be” and substitute — 
is taken to be 

These amendments were suggested by parliamentary counsel, who believed that the construction was overly 
wordy. 
Mr P.A. KATSAMBANIS: I am very happy to take these amendments together as they relate to the same concept. 
I agree that there is one too many uses of the word “be”, and this is being removed by the amendment process. 
I daresay that had we not had any other amendments, this would not have come before us. It makes no substantive 
difference; it just tidies up the language. Again, the opposition supports it. 
Amendments put and passed. 
Mrs M.H. ROBERTS: I move — 

Page 10, after line 27 — To insert — 
(6) Subsection (7) applies to a person whose purported appointment as a special officer was not 

validly made. 
(7) In relation to any action taken by the person before they became aware of the invalidity — 

(a) the person is not criminally responsible for the action to the extent that, if the appointment 
had been valid, the person would not have been criminally responsible for the action by 
virtue of subsection (3)(b); and 

(b) for the purposes of the Police Act 1892 section 137, the person is taken to be a member of 
the Police Force performing or purporting to perform the functions of a member of the 
Police Force, to the extent that they would have been so taken under subsection (5) if the 
appointment had been valid. 

This amendment was put forward by the police union as it felt that proposed section 31C needed some clarification 
in the event that the appointment of a special officer was found to be invalid. 
Mr P.A. KATSAMBANIS: I spent a fair bit of time discussing this issue in my contribution to the second reading 
debate, so I will not repeat all that. This is quite important, too. Special officers are used not frequently but regularly. 
They have the same protections as all other Western Australian police officers, but there can be circumstances in 
which there is a ruling that an appointment was not validly made. We can foresee circumstances in which someone 
has a client whom they want to get off and they pore through the paperwork. Say the client was arrested by someone 
who was appointed as a special officer. The lawyer pores through the legislation and the paperwork and finds some 
typographical error in the appointment process—the name was not spelt right, the date was not on it or the signature 
may not be an original signature. There are all sorts of things that can be found, which has happened in cases in 
which I and many others have been involved. The appointment is then ruled to be not validly made. Without this 
amendment, all the protections that the special officer would have had when they were operating under the 
assumption that they were validly appointed as special officers would disappear. That is not right; that is not fair. 
The police union pointed this out. The government has acted. I have looked at this amendment and I think it covers 
everything. The police union has not indicated any concern, so we support its passage. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Title put and passed. 

As to Third Reading — Motion 

On motion by Mrs M.H. Roberts (Minister for Police), resolved — 

That the third reading be made an order of the day for the next sitting of the house. 
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